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BO. THE NENTH CIRCUIT 


No. 22,393 


CREA eis COMMUNITY TV CABLE CO;, INC., 
Petitioner, 
Ve 
FEDERAL COMMUNICATIONS COMMISSION 
and 
UNITED STATES OF AMERICA, 
Respondents, 
HARRISCOPE BROADCASTING CORPORATION, 
SNYDER & ASSOCIATES, 
TEEEPROMPTER TRANSMISSION OF KANSAS, INC.,; 


Intervenors. 


On Petition for Review of an Order of the 
Federal Communications Commission 


eee iw ew ek ae A 


PRELIMINARY STATEMENT 


This review has been briefed and argument is set 
for July 24, 1968. By order of the Court of June 25, 1968, 


leave was granted for the simultaneous filing of supplemental 


bacets to discuss the impact on the pending review of the 
Supreme Court's decisions in both United States v. South- 
fee Cate Cos, S90 UeS.  § 36 UsSelLwW. 4553 (No. 368, 
game 10, 1968) amd Fortnightly Corp. v. United Artists 
eeu tve On, Ina. geoo2 ULS. 4936 UsSeL.W. 4656 (No. 628, 


cme 17, 1968). We meview these decisions here. 1/ 


ARGUMENT 
I 

InsUniwged Stotcs vi SOuthwesterm Cable Co., 
cygea., tie Supwene Ceurt Squarely genera the juriSdieiion 
of the Federal Communications Commission to regulate CATV, 
whether off-the-air or microwave fed, under the Commission's 
authority to regulate communications by wire or radio. | 
E@e in its broad jurisdictional affirmance the Couft 
stressed that it was not passing upon or examining the 
CATV rules promulgated under this authority (Id., at 4556): 

We must first emphasize that questions 

aseto thesvaliditvweef sthe specific 

rules promulgated by the Commission 


for the regulation of CATV are not 
now before the Court. 


_1/ Counsel for petitioners also appear. and advance similar 
arguments in Total Telecable, Ince. v. Federal Communicattons 
Commtsston, No. 21,990, now pending before this Court 

for decision. 


! 
w 
t 


imc @id the Covet ovtline the lLinwitse o: extent of the 
wmiecion"* seglliabesy powes owes CATV. (1d., at 4558): 


Ghere if wo weed bere to deternine 

fe Metail tiie limits of the Commiceton"se 
at@hority to tegilete CATV. Tt is 
exmugi to emphasize (hat the authority; 
wich we cecocnize Dodey wader §152'4a) 
ie seetricted \o that seasonally ascil 
lary to the effective performance of 
tie Conmiegsion"¢ vatiovs reepontibilitiesr 
Sex the meauletion of television broad- 
casting. The Comuiselon Mey, for these 
perpyeece, Aseeue “such rwles and regula- 
tinné end presexsibe such seetcirct Lone 
ans cuntitions, met inoconrsistent with 
Lew", 26 “public convenleuce, interest 
ox qeceasity mecuimes”. 47 0.6.C. 
S202(s). We expreet no views as to 

te Commiesrion"s avtbhority, if any, to 
tegnlabe CARTY wnder any other circun- 
Stances wx fos any other purposes. 


Taus, the iseues befene this Court in tae inetant 
Sriev Challenging the Comniesion*’s jvcisdiction ewer CATV 
Zoomer, pasts I wand it) ane mont. Remaining, however, 
im the epecifix: challenges of the validity of the mon- 
Wwpliceticn ewles, 47 C.F.2. SS 21.7122 amé 74,1103 (@ecument, 
poet Tit); quellenge of the absence ef guarenmtees in vthe 
whet $0 provide for an evidentiary hearing before 
wetailisn existing service wnder Section 74.1109 of the 
hes (part IV); and the challenge of the reasonableness 
S the won-Suplicatiaon rules acting fn restraint of trade 
wat VW). These Challenges tAiee conectibutional and 


PieatUkory QUeetiOlicgs NOt before the Supreme Court, bmwt 
raised here. We examine below the Court's decision in 
the two cases insofar as they bear upon the constitutional 


and statutory questions at issue here. 


ill 

The non-duplication rules, Sections 21.712 and 
geo 3, provide for Same-day non=-duplication of the pro- 
grams of local stations by more distant stations also 
carried by the CATV system. We argue in Part III of 
our Brief that the Commission's order of non-duplication 
imposes a prior restraint upon the receptton and dtstrtbutton 
of information in violation of free speech guarantees of 
mic Paest Amendment . sangaece a the Supkeme Court?s 
recent decisions confirms our factual analysis of the 
type of service provided by the CATY system. Broadcasting 
contents are "a principal source of information and enter- 
tainment" Grove nc, 2 arn Ene at 4559, Television 
viewing is achieved by both broadcaster who transmits 
Signals and viewers, who "by means of television sets and 
antennas that they themselves provide, receive the broad- 
casting signals and reconvert them into the visible images 
and audible sounds of the program." Fortnightly, supra., 


at 4658. The service provided by CATV in television is 


ordinarily a "simultaneous retransmission of communications" 
in a stream that is "essentially uninterrupted and properly 
Pemviscabies Souwtrhnwesrern, supra, at 4557. 

Both decisions by the Supreme Court recognize 
CATV operation as essentially recetpt and dtstrtbution of 
program materials. Insofar as a "performance" under the 
Copyright Act is concerned, Fortnightly held that the CATV 
service more closely resembles the viewer's role than the 
broadcaster's (Id., at 4658-4659): 

Broadcasters procure programs and 

propagate them to the public; CATV sys- 

tems recetve programs that have been 

released to the public and carry them 

by private channels to additional viewers. 

We hold that CATV operators, like viewers 

and unlike broadcasters, do not perform 

the programs that they receive and carry. 

[Emphasis added.] 
Of course, the CATV rules themselves acknowledge that CATV 
Service essentially "receives" a@nd "distributes" signals 
ie oll, “"Deninitvens,and in the caption of the 
carriage and non-duplication rule, §74.1103: "Require- 
ment relating to distrtbutton of television Signals by 
community antenna television systems." [Emphasis added. ] 


thts, © eur analysas an part IIT of our Brief is correct 


Phat tie conetieutional protection of free speech includes 


mre Fight to distribute and the right to receive, the 
CATV receipt and distribution of broadcast signals is 
Pauacely waithim the First Amendment protection. 

The Commission has argued that "reasonable 
regulation of the use of the radto spectrum" [emphasis 
added] has been held not in violation of free speech 
under the First Amendment in Nattonal Broadcasting Co. 
Perl @erea searec,, 2895U-S. 190, 217 (1943) (Government 
aie, pert £lE, o. 17). But the Supreme Court in 
Portnightly has held the CATV service more closely akin 
to the viewers' function than the broadcasters', and thus 

the analogy to broadcasting regulation fails. Moreover, 
“CATV in receipt and distribution makes no-use of "spectrum 
space" and the underpinning of reasonable regulation 

Batti vary fails. In preserving scarce spectrum space 

the Commission through its licensing actually promotes 

the exercise of free speech, since if everyone were to 
broadcast no one could be heard. eens sion reliance 

on NBC, supra, as authority for prior restraint of CATV. 
carriage is misplaced, since CATV service occupies no 
Spectrum space. Unlike the broadcast licensing rules, 


micenen-Gupistedtion sules do not promote free speech and. 


me/ 


are unreasonable. 

Indisputably same-day non-duplication limits 
and restricts access to available information and materials 
provided by the broadcaster. We concede that stmultaneous 
non-duplication limits only the available source or channel 
© program materials. But same-day duplication protection, 
as required by the rules, directly restricts the avail- 
ability and the viewer's choice of program materials. For 
example, when two nationally attractive network shows are 
simultaneously pitted against each other (such as Huntley- 
Brinkley and Walter Cronkite) the viewer cannot witness 
both. However, if CATV carriage brings these programs 
weeom a Gatiecrent time zone {as here) or merely brings 
programs broadcast at different times from a nearby station 
within the same time zone, the viewer's access to infor- 


mation and materials is widened. Additionally, the viewer's 


yy Weweverg che feneh Circudt in a recent opinion has@iewd 
non duplication protection is reasonable regulation and 
not in violation of the First Amendment. Conley Electrontes 
Corp. Uw. Feaeral Communications Commtisston.,  F.2d_, 

12 R.R.2d 2108 (Tenth Circuit 1968). We feel Bihar. ose 
Tenth Circuit failed to distinguish between the bases for 
regulation of broadcasting and CATV. Preservation of 
Spectrum space as a reasonable basis for broadcasting 
regulation sheds no light on the reasonableness of prior 
restraint of CATV programs. The Tenth Circuit has been 
asked to stay its mandate pending a filing of a petition. 
Ot Cem elOieds i, 


own convenience or availability may be at one broadcast 
time and not the other. Or, he may wish to watch the 
same program twice. In each of these instances, the 
Genmassion's rule restricts his right to receive and the 
Guy systems’ rught to distribute, and thus constitutes 
Pwr1Cr saectraant upen the flow of mmformation. 

The Commission has repeatedly stated that the 
Communications Act dees met permit it to limit or weleet 
program sources or materials. Indeed, the act expressly 
Deonibits this: functiven under 47 oe ee §326, the censom 
ship provision. Most recently the Commission in official 
action advised the National Commission on the Cause and 
| Prevention of Violence that the Commission was reluctant 
to undertake studies on the causal Oras fee between 
violence and broadcastmaterials "because we are the 
licensing agency for the stations involved and are 
hesitant about encroaching on their freedom of program 
ehomee. “PEE Gic-622 ,WMameo Ne. 16828, dated June 12, 196%. 
If the Commission is powerless to limit the broadcasters' 
“freedom of program choice" even when it may endanger the 
public safety, then a forttori it is powerless to limit 
the choice of available materials broadcasted to members 
of the viewing public, or the right of the CATV system 


to carry the available signals. 


MicmOmn Cxcremee OL review over television pro= 
gram Materials by the Commission has been through grant or 
femewal of licenses in comparing the service offered by 
competing broadcast applicants. Denial of an application 
for a license for a radio station under this accepted sys= 
tem of licensing, has been held to be no impairment of 
First Amendment freedom. However, there is no precedent 
Sueporting PCC’ prosicription of distribution of cemmuni-— 
eorlons Ower Closed-circuit cabife facilities for which no 
federal license is required. And ene FCC cannot lawiulilk 
condition the public's guaranteed access to broadcast 
Materials upon relinguishment of the constitutional right 
Beceem aectoMce Or Beccive free of governmental restraunt. 

Southwestern and Fortnightly properly character- 
ize CATV service as essentially reception and distribution 
of available broadcast signals. Moreover, Fortnightly 
permits use of the Bien asic material free of any copy- 
GiGime Intcimegement, More amportant than access to 
copyright material is the protection of freedom of 
Speech and the access to Se ive information and 
materials. Same-day non-duplication protection infringes 


upon this right. 


We Usgea in) art IY of Our Brief that the 
Commission's summary order limiting and curtailing an 
existing service violates the due process clause of the 
Fifth Amendment and is in conflict with pertinent statutes 
and regulations. In support of this contention we cited 
Gres COULrE’ S Opinion im Southwestern Cable Co. v. United 
eevee, S76 fete ile (Sem Cir., 1967). In reversing 
this Court's opinion, the Supreme Court noted that there 
evo celal emar Lae Commission Ss “procedure in thus 
respect is in any way constitutionally infirm." United 
Peamece’. DOurnwesrern Caple Co., 392 U.S.  , 36 U.S.L.w. 
Mise =r 4sco (No. ec, cune 20, 1968). vurther, He 
Court in upholding the Commission's summary procedure in 
freezing service, held that Section 312 of the Communi- 
cations Act, the cease and desist provision, did not 
apply, since the question before the Commission was ‘only 
whether an existing situation should be preserved pending 
a determination ‘whether respondents' present or planned 
Ty Operations are Consistent with the public interest.™* 
(Id., at 4560). Rather than a cease and desist order, the 
Commission's order was designed "simply to’ preserve the 


et Uaeton as mr esaleteg at tme moment of issuance.” JIb7vd. 


ell. = 


Mere, “te Circumstances are manifestly @i/fiement. 
Peateroner Ss EXiSting service and carriage of the disputed 
emonals pre-date promulgation of the Commission's CATV 
regulations. Because petitioner was in operation before 
mech iy, 265, under the rules it iS conferred "grandfather 
rights" mor tne Carriage Of “distant Signals, §74. 1165" 
However, under the Commission's order of compliance with 
mes tubes, tt must hald carriage of same-day duplicating 
programs--a substantial curtailment of existing service. 
Petitioner has asserted that the ordered diminution in 
service will Paar a corresponding decline in subscription 
and threatens existence of the system. Additionally, 
petitioner has asserted that the maintenance of the dupli- 
PMs <iGnats has not and will not cause harm to the 
economic viability of local television. The CATV rules 
are premised on findings contrary to these assertions, 
ite., that nMOn-duplication protection does not harm the 
GAGV;, and that failure to provide it is harmful to the 
TV station. Petitioner maintains that irrespective of 
what regulations the Commission may impose on new or 
existing service, it may not halt existing service with- 
out demonstrating in an evidentiary hearing that the 


premises for its rules have application to the particular 


4 


ea = 


@peration. Petitioner argues that this right is consti= 
tutionally guaranteed by the due process clause of 

the Fifth Amendment. Moreover, if Commission licensees 

eve given this right under §312 of the Act, non-licensees 
heave at Minimum similar rights and protections. Southwestern 
Se_cnOocenOld to eheyecontrany; rather it supports petitioner's 
claim, since the Court there took such pains to exclude 
eegsl2 isatWation om the ground that the case before 

tieehalted only an extension of future service, not 

ewcuntasa Mnent Yor restraiction of existing service. 
Accordingly, the Supreme Court's affirmance of the 
Gommission's jurisdiction and the right to certain 

summary proceedings applicable to new service or the freezing 
of existing service, does not diminish petitioner's right 

to due process and an evidentiary hearing on the roll 


back of its service which predates the rules. 
IV 


We urge in Part V of our Brief that the non- 
duplication rules are an unreasonable and arbitrary 


restriction in restraint of trade beyond the legislative 


- 13 - 


3/ 
purposes of the Communications Act. United States v. 


Southwestern Cable Co., supra without delineating the 
meunds of such regulation, holds that the Commission may 
regulate CATV. The Supreme Court observed that the 

Boles provide for non-duplication protection (Id. at 
4556) and that in formulation of the rules the Commission 
found that “"CATV competition can have a substantial 
negative effect upon station audiences and revenues .. .. 
(Id., at 4555). Beyond these observations, soumieeaeaan 
Pye no More With respect to the Commission's finding on 
the validity of the rule issued. However, Fortnightly v. 
Pee Omen ta .S Television, Ine», 392 U.S» ., 36 U.S.tem. 
Seo eWemsols, June 17, 1968) holds that CATV carriage of 
television Signals is not a copyright infringement under 
jhe Copyright Acts The eomeieetion finding of “Umi 
competition is thus weakened, since the carriage OF ny 
Materials is a legitimate viewing and distribution of 
available information and materials. (See p. 75 of sour 
Bievef).. 

Be/ ee ao cigueiernl analysis Gf public interest consider- 
ations in maintenance of free competition in the regulated 
industries see Northern Natural Gas Company v. Federal 


Boater Commrseton,  Facd, (D.C. Circuit, No. 21,333, 
decided June 21, 1968). | 


St we 


Remaining for Cesewmanation by this Court in light 
one chemactex17ation of CATV functions in Fortnightly is 
whether same-day non-duplication unfairly and unreasonably 
Petrol restraint of tra@e to the prejudice of the public 
interest. We maintain that it does. Jurisdiction to 
regulate CATV in the public interest is not blanket author- 
ity to free television from competition nor to limit market 
entry or impose restrictive regulation to broadcasting 
competition. The Federal Communications ee would 
better exercise its newly found jurisdiction in the public 
interest by eee so as to promote competition and 
to broaden the choice and availability of information 


-and materials. © ~ 
CONCLUSION 


For the foregoing reasons, petitioner prays that 
the Court vacate the Commission order herein and that it 
hold invalid same-day non-duplication, under §74.1103, or 
in the alternative that it declare that petitioner is entitled 
to an evidentiary hearing before imposing non-duplication 


protection. 
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